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APPELLATE PRACTICE AND PROCEDURE
IN NORTH CAROLINA
FREmERICK B. MCCALL*
The Writ of Error as a method of appeal has long since been
abolished in North Carolina. Except for the occasional use of the
writ of Certiorari (which will be discussed later) as a means of or
as a substitute for an appeal, the only means of obtaining a review
of a judgment of a lower court by the Supreme Court is by an
Appeal. There being no intermediate appellate tribunal in North
Carolina, all appeals to the Supreme Court must be taken directly
from the general trial court-the Superior Court.
As a general rule, an appeal lies only from a final judgment, but
a statutory exception to this rule has been made which provides
that an appeal may be taken from every judicial order or determination of a judge of a superior court, upon or involving a matter of
law or of legal inference, whether made in or out of term, which
affects a substantial right claimed in any action or proceedings; or
which in effect determines the action and prevents a judgment from
which an appeal might be taken; or discontinues the action, or grants
or refuses a new trial. 1 It will be noticed, however, that in order
to support an appeal, the interlocutory order or judgment must be
one that affects a substantial right or materially influences the result
of the case. 2 The appeal can be taken only from a judgment, as for
costs or otherwise; and the judgment must first be entered before
an appeal will lie. In other words, if the judge intimates that he will
rule adversely to the plaintiff, the plaintiff cannot move for a voluntary non-suit and appeal directly from his own motion; some judgment of the court must be entered.3
Appeals from interlocutory or subsidiary orders, judgments, and
decrees made in a cause generally carry up for review only the ruling
of the court on that special point; and the order or judgment appealed from is not vacated but further proceedings under it are
suspended until its validity is determined. However, the disposition
* Associate Professor of Law, University of North Carolina.

'N. C. Con. Stat. (1919), §638.
Collins v. Swanson, 121 N. C. 67, 28 S. E. 65 (1897) ; Chandler v. Mills,
172 N. C. 366, 90 S. E. 299 (1916).
1 Chambers v. R. R., 172 N. C., 555, p. 561, 90 S. E. 590 (1916).
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of the interlocutory order and all questions incident to and necessarily involved in the ruling thereon are carried by the appeal to the
appellate court. 4
WHEN APPEAL TAKEN

The appeal must be taken from a judgment rendered out of
term within ten days after notice thereof, and from a judgment
rendered in term within ten days after its rendition, unless the record
shows an appeal taken at the trial which is sufficient. Within the
time just specified the appellant must cause the Clerk of the Superior
Court to make the appeal entries on the judgment docket and must
cause notice thereof to be given to the adverse party. If, however,
the record shows that the appeal was taken or prayed at the trial
(which is usually the case), it is not necessary that any notice be
given the adverse party.5 At all events, the record must show that
6
an appeal was duly taken.
APPEAL BONDS

As soon as it is indicated to the court that an appeal is to be
taken, the trial judge fixes the amount of the appeal bond that must
be given by the appellant. The judge usually dictates to the clerk
or court stenographer that the appeal bond is fixed at such and such
an amount, and an entry of that fact is thereupon made in the record.
This constitutes a part of what is called the "Appeal Entries." As
to the bond itself, the appellant with good and sufficient surety must
give bond in a sum fixed by the court not to exceed $250.00 to the
effect that the appellant will pay all costs awarded against him on
the appeal. The necessity for giving such a bond may be wabed by
the written consent of the respondent. Although a failure to give
an appeal bond may result in the dismissal of the appeal, the Supreme
Court is generally rather lenient in this respect and will allow bond
to be given even after the record on appeal has been sent to that
court'
STAY OR SUPERSEDEAS BOND

If the appeal is from a judgment directing the payment of money,
it does not stay the execution of the judgment unless a written
'Green v. Griffin, 95 N. C. 50 (1886) ; Combes v. Adams, 150 N. C., p. 71,
63 S. E. 172 (1908); Bonner v. Rodman, 163 N. C. 1, 79 S. E. 271 (1913).
See also N. C. Con. Stat. (1919), §640.
'N. C. Con. Stat. (1919), §§641 and 642.
'Howell v. Jones, 109 N. C. 102, 13 S. E. 889 (1891).
IN. C. Con. Stat. (1919), §646.
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undertaking is executed on the part of the appellant and by one or
more sureties to the effect that if the judgment appealed from, or
any part thereof, is affirmed, or the appeal is dismissed, the appellant will pay the amount directed to be paid by the judgment, or the
part of such amount as to which the judgment shall be affirmed, if
affirmed only in part, and all damages which shall be awarded against
the appellant upon the appeal.8
PERFECTING THE APPEAL

It appearing of record that an appeal has been taken from the
judgment of the trial court, and that the appellee has been properly
notified of that fact; that the appeal bond has been given and also
(if necessary) the supersedeas bond to stay execution on the judgment of the trial court, it becomes incumbent upon the appellant to
prepare a statement of the case on appeal. Although the statute9
provides that the appellant must make up his statement of the case
on appeal and serve a copy thereof on the respondent within fifteen
(15) days from the entry of the appeal taken, and that within ten
(10) days after such service the respondent must return the copy
with his approval or specific amendments endorsed or attached, the
parties may waive the matter of time and may, with the consent of
the court, agree upon the time within which the appeal must be perfected. Such a waiver or agreement, however, must appear of record or by the affidavit of the appellee, or by agreement in writing.10
The attorneys for the parties having reached an agreement as to
the time, such agreement or waiver is generally dictated to the clerk
or court stenographer by the judge at the time notice of appeal is
given, and appears in the record as a part of the "Appeal Entries"
mentioned above. The following is a typical illustration of such an
agreement as it appears in the record:
"Defendants, by agreement of counsel and by permission of the court,
are allowed sixty (60) days from the 15th day of July, 1927, in
which to make up and serve case on appeal to the Supreme Court
to counsel representing the State. The State is allowed forty (40)
days after such service in which to file exceptions or serve countercase."
8

N. C. Con. Stat. (1919), §650.
'N. C. Con. Stat. (1919), §643.
"Wade v. New Bern, 72 N. C. 498 (1875); Commissioners v. Chapman,

151 N. C. 327, 66 S. E. 221 (1909).

APPELLATE PRACTICE AND PROCEDURE
It may be safely said that on the average the appellant is given
sixty (60) days and the appellee thirty (30) days in which to perfect the case on appeal.
STATEMENT OF CASE ON APPEAL

The time for perfecting the appeal having been agreed upon, the
attorney for the appellant begins to prepare his "statement of the
case on appeal" for submission to the attorney for the appellee.
This generally consists of (1) a short statement of the facts and
trial history of the case; (2) the evidence, or pertinent parts thereof,
with the exceptions thereto indicated; (3) the request of counsel
for instructions if there be any exceptions on account of granting
or withholding thereof ; (4) the charge of the judge as signed by him
if there be any exception thereto; (5) assignment or grouping of
errors alleged."1
(1) Statement of Facts
The statement of the case on appeal is usually opened with a
short statement of the facts and trial history of the case (this for
the benefit of the Supreme Court). The appellant usually makes
this statement as favorable to his side of the case as is possible
within the bounds of truth and propriety. The appellee, when he
comes to serve his counter-case on appeal, may restate the facts and
the trial history of the case to conform to his theory of the case.
This statement is, as a rule, easily and readily agreed upon and
gives no trouble as a matter of practice.
(2) Evidence
While the Supreme Court has held that when the appellant
makes out his case on appeal, he should set out only so much of the
evidence as is necessary to point his exceptions to evidence, or to
point his exceptions to the charge given or to the prayers for instructions refused,' 2 and has provided by rule' s that the cost of
copying and printing unnecessary and irrelevant testimony or any
other matter not needed to explain the exceptions or errors assigned,
and not constituting a part of the record proper, shall in all cases
be charged to the appellant unless it appears that they were sent up
"See N. C. Con. Stat. (1919), §643; Cressler v. Asheville, 138 N. C., 482,

p. 485, 51 S.E. 53 (1905).

" Cressler v. Asheville, 138 N. C., 482, p. 485, 51 S.E. 53 (1905).
"Supreme Court Rule 19, §5 (1926). For detailed Rules of Practice
in the Supreme and Superior Courts of N. C., see 192 N. C., p. 837 et seq.
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at the instance of the appellee-in which case the cost shall be taxed
against him-it has been ascertained to be the general practice of
the lawyers of the State to put in all of the evidence in the statement
of the case on appeal. However, the evidence must be in narrative
form and not in question and answer, except that a question and
answer, or a series of them, may be set out when the subject of a
particular exception. If this rule is not complied with and the case
is settled by the judge, the Supreme Court in its discretion will
either hear the case or remand it so that the evidence may be put in
narrative form to comply with the rule. If the case is settled by
agreement of counsel, or the statement of the appellant is the case
on appeal, and the rule is not complied with, or the appeal is from a
judgment of non-suit, the appeal will be dismissed. In other cases
the court will either dismiss or remand for correction.
Generally the attorney for the appellant obtains a copy of the
evidence after it has been reduced to narrative form by the court
stenographer; or the attorney himself may put it in narrative form
for the purpose of the appeal.
(a) Exceptions to Evidence
The statute 14 provides that if an exception is taken upon the
trial, it must be reduced to writing at the time with so much of the
evidence or subject matter as may be material to the exceptions
taken; that the same must be entered in the judge's minutes and
filed with the clerk as a part of the case on appeal. However, it has
been held that this provision does not require that the judge himself
reduce the exceptions to writing; he may require a stenographer
or some one else to do so.'15 Of course if there is no court stenographer, and no one else has been appointed by the judge to take notes,
then the notes of the judge himself must be used in the preparation
of the case on appeal. The requirements of the statute are generally
met by the court stenographer indicating in his record that when
certain evidence was offered, there was objection; objection sustained (or overruled) ; exception (by plaintiff or defendant).
The appellant in preparing his statement of the case on appealif he wishes to take advantage of the exception on appeal-simply
inserts, in the stenographer's transcript of the evidence handed him,
after the word "exception," the statement: "Which constitutes the

"N. C. Con. Stat. (1919), §590 (1).

'Buckner v. R. R., 164 N. C.201, 80 S. E. 225 (1913).
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plaintiff's (or defendant's) FIRST EXCEPTION" (or fifteenth,
as the case may be). The appellant thus runs through all of the
evidence, picks out the exceptions which he has taken at the trial
and which he wishes to take advantage of on appeal, and arranges
them chronologically and in a numerical series. 16
Exceptions to the reception or admission of evidence must point
out the evidence specifically and must show the nature of the evidence complained of. 17 In other words, the exception must be specific and not a general or "broadside" exception "to all of the foregoing evidence."
Exceptions to the exclusion of questions asked a witness upon
the trial must show, in some proper way, the relevancy and bearing
the expected answers would have had on the controversy, so that
the Supreme Court may determine whether or not the appellant has
8
been prejudiced; otherwise the exceptions will not be considered.'
When such exception is taken at the trial, the objecting attorney
usually dictates it to the court stenographer and has incorporated
into the record what he expected to show had the witness been
allowed to answer the questions asked.
(3) Requests or Prayers for Instructions
At or before the conclusion of the taking of evidence at the trial,
counsel may present to the trial judge certain written requests or
prayers for instructions to the jury. Those which the judge gives
he marks, "Given," and signs his initials thereto; those which he refuses he marks, "Not given," and likewise signs his initials thereto.
These papers then become a part of the trial record. If the counsel
considers that error has been committed by the judge either in his
refusal to grant a certain prayer for instructions or in granting
others, it is- not necessary that the party objecting enter any formal
exception at the time, since by statute 19 the exception is deemed to.
have been taken at the time of the alleged error. The appellant
sets forth in his statement of the case on appeal the instructions
"An exception to evidence is sufficiently stated when it appears in the

statement of the case that objection was made to the evidence when offered,
that the objection was overruled, and that the exception was entered. Jordan
(1900).
N. C.
35 S.
126 176
v. Furnace
(1918).
96 E.
S. 247
E. 1034
Pope,
N. 143,
C.283,
TPope v.Co.,
' 3Knight v. Killebrew, 86 N. C. 402 (1882); Gibson v. Terry, 176 N. C.
533, 97 S.E. 485 (1918).
iN. C.Con. Stat. (1919), §590 (2).
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which he considers erroneously refused or granted, and there for
the first time notes his exceptions.
(4) Judge's Charge to the Jury
If the appellant thinks that the judge has erred in certain portions of his charge or exposition of the law to the jury, he will set
forth (as a general practice) the judge's entire charge in the statement of the case on appeal and will mark conspicuously the offending part or parts of the charge either by enclosing them with brackets
or by setting them off between certain letters, as for example: "A"
• . . "B." The alleged errors are then called to the attention of the
Supreme Court in the "Assignment of Errors," which will be discussed later. As in the case of prayers for instructions, an error
of law in the charge is by statute 2° deemed to be excepted to without
the filing of formal objections at the time the charge is given. However, a statement of fact in the charge by the judge, as of an admission, must be objected to at the time. 21 Although the Supreme
Court has held that exceptions to the charge may be stated for the
first time in the case on appeal, yet the court has intimated that it is
the better practice to state such exceptions in a motion for a new
trial. 22

ASSIGNMENT OF ERRORS

Every appellant must set out in his statement of the case served
on appeal his exceptions to the proceedings, rulings, or judgment of
the court. All the exceptions, aptly taken 23 and upon which the
appellant relies, must be briefly and clearly stated, numbered, referred to by the page of the record where they appear, and grouped
together immediately before or after the counsel's signature to the
case on appeal. This procedure is technically called the "Assignment of Errors," and may be said to be analogous to a formal Bill
of Exceptions. Exceptions not thus set out will be deemed to be
abandoned and will not be considered by the Supreme Court upon
the hearing of the appeal. The court will ordinarily dismiss the
appeal if the assignment is not made, but it may in its discretion
' N. C. Con. Stat. (1919), §590 (2).

'Hardy v. Mitchell, 161 N. C. 351, 77 S. E. 225 (1913).
'Bank v. Sumner, 119 N. C. 591, 26 S. E. 129 (1896).
"Exceptions to the admissibility of evidence must be taken in apt time
during the trial, and when the record discloses that they were taken for the
first time in grouping the exceptions on appeal, they will not be considered.
Jones v. High Point, 153 N. C. 371, 69 S. E. 253 (1910).
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have the Clerk of the Supreme Court or some attorney make it up
at the cost of $5.00 to the appellant; and if the appellee so elects
(in such a case), the appellant must agree that the case be heard
on written briefs only; otherwise the transcript will not be so referred or remanded.
The assignment of error is generally placed in the record immediately after the judge's charge. The mechanical arrangement of it
may be illustrated somewhat as follows:
"Defendant's (or Plaintif's)Assignment of Errors.
The defendant hereby groups his exceptions and makes his assignment of errors as follows:
First: For that the court erred in refusing to allow the defendant's motion of non-suit, as shown by page 10 of the Record. Defendant objects. Objection overruled by the court. Exception,
which constitutes defendant's
EXCEPTION NO. 1
Second: For that the court erred, etc."
The appellant has now completed his "statement of the case on
appeal," and he concludes it with some such statement as: "The
defendant tenders the foregoing as the case on appeal to the Supreme
Court. This the 21st day of September, 1927.
JOHN SMITH,

Attorney for Defendant."
SETTLING THE CASE ON APPEAL

Within the time agreed upon by the parties (as hereinbefore explained) for the filing of the case on appeal, the appellant tenders
his statement, usually typewritten, to the appellee or his attorney.
After the service upon him the respondent must, within the time
allotted him, return the copy with his approval or specific amendments endorsed or attached. If the case be approved by him, it may
then be filed with the Clerk of the Superior Court as a part of the
record on appeal; if not returned with objections within the time
24
prescribed, it is deemed approved.
If the appellee is not satisfied with the appellant's statement of
the case on appeal, he may serve his own version of the case on the
appellant. As a matter of practice, the attorneys for the parties
have little difficulty in agreeing between themselves upon the state"N. C. Con. Stat. (1919), §643.
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ment of the case on appeal. Since in nearly every case competent
court stenographers take down the evidence and the charge of the
judge, there is not much room for differences between the lawyers
as to what shall constitute the statement.
If, however, the case on appeal is returned by the respondent
with objections and the rare occasion arises where the attorneys
themselves cannot agree on the statement, the appellant must immediately request the trial judge to fix a time and place for settling the
case before him. If the appellant delays longer than fifteen (15)
days after the respondent serves his counter-case, or exceptions, to
request the judge to settle the case on appeal, and delays for such
period to mail the case and counter-case or exceptions to the judge,
then the exceptions filed by the respondent shall be allowed, or the
counter-case served by him shall constitute the case on appeal.
The judge notifies the attorneys of the parties to appear before
him at a certain time and place in the judicial district not more than
twenty (20) days from the receipt of the request, and at that time
and place he goes over the case with the attorneys and adjusts the
differences arising between them as to what should constitute the
statement. The judge, however, is not bound merely to adjust the
differences between the two cases; he may disregard both cases submitted-and should do so if he finds that the facts of the trial were
different ----25 and may make up what he conceives to be a correct
statement of the case as it was tried. He signs the case after it is
settled.
The judge may settle the case outside of the district if he had
left the district before notice of the disagreement reached him. He
must settle it within sixty (60) days after the termination of a special term or after the courts of the district have ended; and if in
the meantime the judge has gone out of office, he must settle the
case as if still in office.
In settling the case, the written instructions or charge signed by
the judge, and the written requests for instructions signed by counsel,
and the written exceptions, are deemed conclusive as to what these
instructions, requests, and exceptions were.
If the appellant fails to file his copy of the case with the Clerk
of the Superior Court within five days after he has received it from
20
the judge, the appellee may file his copy.
Slocumb v. Construction Co., 142 N. C., 349, p. 353, 55 S. E. 196 (1906).
'6 N. C. Con. Stat. (1919), §644.
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THE TRANSCRIPT OR RECORD ON APPEAL

The "statement of the case on appeal" having been prepared and
agreed upon, it becomes the duty of the appellant then to see that
the "Transcript," or "Record on Appeal," is assembled. This is the
entire record of the case which is docketed with the Supreme Court.
It consists of (1) the record proper, i.e., the summons, pleadings
and issues arising therefrom, verdict and judgment; and (2) the
statement of the case on appeal, which, as we have already shown
in detail, includes the exceptions taken and such of the evidence,
charge, prayers for instructions, and other matters occurring at the
2
trial as are necessary to present the matters excepted to, for review. 7
To the statement of the case on appeal the appellant must, in
order to complete his Transcript for submission to the Supreme
Court, add the necessary parts of the record proper.28 As has already been indicated, these consist of the summons, the pleadings
and the issues arising therefrom, the verdict and the judgment.
Counsel may, however, by written agreement forming a part of the
record, agree as to the material to be used in the transcript, except
that the pleadings on which the case was tried, the issues, and the
judgment appealed from must form a part of the record in all cases.
Summons and other papers showing service of process may be left
out if a statement signed by counsel is printed giving the names of
all the parties and stating that summons has been duly served. Nor
is it necessary to include-as part of the transcript-affidavits, orders, and other process and proceedings in the, action not involved
in the appeal and not necessary to an understanding of the exceptions
relied on. 29 At this point it may be stated that, as a matter of practice, the attorney for the appellant includes in the transcript or
record on appeal the summons and practically every other paper,
order, or process that is a part of the record proper of the case
below.
' Cressler v. Asheville, 138 N. C., 482, p. 485, 51 S. E. 53 (1905).
' Although N. C. Con. Stat. (1919), §645, provides that the Clerk of the
Superior Court, on receiving a copy of the case settled shall make a copy of
the judgment roll and of the statement of the case and within twenty (20)
days transmit the same duly certified to the Clerk of the Supreme Court, the
general practice is for the appellant's attorney to attend to all of these matters
and see that the Transcript is properly prepared, printed, and docketed in the
Supreme Court. See, in this connection, Truelove v. Norris, 152 N. C. 755,
67 S. E. 487 (1910) ; Smith v. Fite, 98 N. C. 517, 4 S. E. 203 (1887).
' Supreme Court Rule 19, §1 (1926).
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None of the parts of the record proper need explanations except,
perhaps, the Issues which are employed in a rather unique way in
North Carolina. They are the material questions raised by the pleadings and evidence of the case which, when submitted by the court to
the jury and answered by the jury, are determinative of the issues
of the case. They represent a modified form of Special Verdict.
The judge submits them to the jury upon a general charge, and when
the jury answers them, the answer to each separate issue constitutes
in itself a sort of General Verdict.
Each party may request the judge to submit certain issues to the
jury, and if he refuses and substitutes therefor issues which he
thinks proper, the party whose issues have been refused may except
to the judge's action. Consequently, in the transcript or record on
appeal may be found not only the issues which the judge actually
submitted to the jury but also those issues which he refused to submit, together with the exceptions of the party appealing attached
thereto. The failure of the judge to submit certain requested issues
may prove to be reversible error.
The rules of the Supreme Court require that the Appeal Bond
(mentioned hereinbefore) appear in the transcript; otherwise the
appeal may be dismissed. They also require that the Prosecution
Bond, which is the cost bond given when the suit is first instituted
in the lower court, be sent up with the transcript of the record. Such
bond must be justified, and the justification must name the county
wherein the surety resides.
So must maps and diagrams (seven copies of each of which must
be filed with the Clerk of the Supreme Court), and copies of documentary evidence filed as exhibits at the trial below, appear at their
proper places in the transcript.
Once the appellant has assembled his material for the transcript
record, he is required by a rule of the Supreme Court80 to set forth
in the said transcript all the proceedings in the order of time in which
they occurred; and it is required that the several processes, orders,
and every document constituting the transcript be identified by a
proper title or heading and that they be arranged to follow each
other in the order in which they took place, when practicable. The
pages must be numbered and on the front page there must be an
index. On the last page of the transcript must be placed a certifi"Supreme Court Rule 19, §1 (1926).
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cation by the Clerk of the Superior Court in which the case was
tried "that the foregoing is a true and full copy of all the proceedings
had in this court in the case of Smith v. Jones."
MULTIPLE APPEALS IN THE SAME CASE

When there are two or more appeals in one action it is not necessary to have more than one transcript. 3 1 However, the statement
of the cases on appeal must be settled as now required by law and
must appear separately in the transcript. The judge of the Superior
Court determines the part of the costs of making the transcript to
be paid by each party, subject to the right to recover such costs in
32
the final judgment as provided by law.
WHEN STATEMENT OF CASE ON APPEAL NOT NECESSARY

As we have shown, errors occurring during the trial can be presented only by a statement of the case on appeal. It is only when
the errors are presented by the record proper, as in an appeal from
(1) a judgment upon a demurrer, or (2) upon a case agreed, or (3)
a judgment granting or refusing an injunction to the hearing heard
33
upon the affidavits, that a case on appeal can be dispensed with.
In such cases there need be no assignment of error since the appeal
from the adjudication upon the demurrer, or upon the facts agreed
on, etc., is in itself an assignment of error.3 4
Where there is a non-suit granted or refused, or a demurrer to the
evidence, all of the evidence that the appellant deems material should
be sent up.35
THE BRiEFs

Both the appellant and the appellee must prepare and file with
the Supreme Court separate written briefs of their respective arguments on the appeal.
" Supreme Court Rule 19, §2 (1926).
However, in cases where both
parties appeal, the appeal of one will not bring up that of the other. Bank
v. Bobbitt, 108 N. C_ 525, 13 S. E. 177 (1891).
' Supreme Court Rule 19, §2 (1926). See also Lumber Co. v. Privette,
179 N. C. 1, p. 101 S. E. 489 (1919).
Cressler v. Asheville, 138 N. C. at pap. 483 and 484, 51 S. E. 53 (1905).
"Chamblee v. Baker, 95 N. C. 98 (1886). See also Queen v. R. R., 161
N. C. 217, 76 S. E. 682 (1912), in which it was helal that an appeal from a
judgment of non-suit rendered is of itself an assignment of error, and the case
on appeal will not, on motion, be dismissed on the ground that no error was
therein assigned by appellant.
"Cressler v. Asheville, 138 N. C., 482, p. 485, 51 S. E. 53 (1905).
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Appellant's Brief
The first page of the appellant's brief, other than formal matters
appearing thereon, must be used exclusively for a succinct statement
of the question or questions involved on the appeal. Such statement
should not ordinarily exceed fifteen lines, and should never exceed
one page. This then will be followed on the next page by a statement of the facts, which, in turn is followed by the argument. The
appellant must set forth a succinct statenent of facts necessary for
understanding the exceptions, and except as to an exception that
there was no evidence, it is sufficient if reference is made to the
pages of the printed transcript containing the evidence. Such brief
must contain, properly numbered, the several grounds of exception
and assignments of error with reference to the printed pages of the
transcript, and the authorities relied on classified under each assignment; and if statutes are material, the same must be cited by the
book, chapter, and section. Exceptions in the transcript or record
not set out in the appellant's brief, or in support of which no reason
or argument is stated or authorities cited, will be taken to be
abandoned.
The appellant must, upon delivering a copy of his manuscript
brief to the printer or to the Clerk of the Supreme Court to be
printed or mimeographed, immediately mail or deliver to appellee's
counsel a typewritten carbon-copy thereof.
Appellee's Brief
It is not required that the appellee's brief contain a statement of
the facts of the case or of the questions involved in the appeal. However, if the appellee is not satisfied with the appellant's statement of
the facts, he may put into his brief his own version of them. In
case of a disagreement as to the exact question or questions presented for determination, the appellee may submit a counter-statement, using the first page of his brief for this purpose. No counterstatement is necessary unless the appellee thinks the appellant's
statement is inaccurate, or that it does not present the points for
decision in a proper light.
The appellee in his brief generally takes up in order the appellant's assignments of error and argues in rebuttal of them, giving
under such assignment of error a citation of his authorities.
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PRINTING AND FILING

It is the duty of the appellant to see that the transcript of the
record and also his brief are prepared, printed, and docketed in the
36
Supreme Court in apt time.
Twenty-five (25) copies of the transcript of record and twentyfive (25) copies of the appellant's brief, printed in the same general
form and size as the State Reports, must be filed by the appellant
with the Supreme Court fourteen days before the call of the docket
for the district from which the appeal comes. Mimeographed copies
may be used, both of transcripts and of briefs.
The appellee must have printed and file twenty-five (25) printed
or mimeographed briefs with the Clerk of the Supreme Court by
noon of the Saturday preceding the call of the district to which the
case belongs, and the same must be noted by the clerk on his docket
and a copy furnished by the clerk, on application, to counsel for
appellant.37
On the failure of the appellee to file his brief by the time required, the cause will be heard and determined without argument
from the appellee unless for good cause shown, the court shall give
him further time to file his brief.
In pauper appeals seven typewritten copies of the transcript, plus
the original transcript, may be filed. Seven typewritten copies of
the brief will be sufficient in pauper appeals.
The party losing must pay for sixty (60) pages of the transcript,
or record on appeal, at $1.50 per page; he must also pay for twenty
(20) pages of the printed brief of the winning party at the same
rate per page. If the transcript and brief are mimeographed, the
losing party must pay for a like number of pages at $1.10 per page.
The work of printing or mimeographing may be done under the
supervision of the Clerk of the Supreme Court. As a rule, each
party has his own printing done.
DOCKETING AND HEARING IN THE SUPREME COURT

The Supreme Court of North Carolina sits for the hearing of
appeals twice a year at the city of Raleigh, the capital of the State.
The Fall Term of the court begins on the last Monday in August;
"Truelove v. Norris, 152 N. C. 755, 67 S. E. 487 (1910).

See note 28,

supra.
"'As a matter of practice, the appellee's attorney furnishes the opposing

counsel with copies of the brief.
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the Spring Term on the first Monday in February; and the court
continues its sitting at each term until all of its business is disposed
of. There are twenty judicial districts in the State, and the Supreme
Court generally sets aside a certain week in each term for the hearing of appeals from a particular district. For instance, appeals from
the First District are heard the first week of the term; from the
Second District, the second week, and so on until the entire docket
is called and heard. Four of the smaller districts are heard in two
weeks of the term, so that appeals from the Twentieth and last
District are generally heard during the sixteenth week of the term.
The transcript of the record on appeal from a judgment rendered
in the trial court before the commencement of the term of the Supreme Court must, as has been indicated above, be docketed at such
term fourteen (14) days before the court enters upon the call of
the docket of the district to which the case belongs, and the case must
stand for argument in its order. The transcript of the record on
appeal from a judgment rendered in the trial court during a term of
the Supreme Court may be filed at such term or at the next succeeding term. If filed fourteen days before the court begins the
perusal of the docket of the district to which it belongs, the case
will be heard in its order.
However, by consent of counsel any case may be submitted, without oral argument, upon printed briefs by both sides without regard
to the number of the case on the docket, or date of docketing the
appeal. Such consent must be signed by counsel of both parties and
filed, and the Clerk of the Supreme Court must make a note thereof
on the docket; but the court, notwithstanding, may direct that an
oral argument be made if it shall deem it best.
If an appellant in a civil action fails to bring up and file a
transcript of the record at the term of the Supreme Court at which
such transcript is required to be filed, the appellee may file with the
Clerk of the Supreme Court the certificate of the clerk of the court
from which the appeal comes, showing the names of the parties
thereto, the time when the judgment and appeals were taken, the
name of the appellant, and the date of the settling of the case on
appeal, if any has been settled, with his motion to docket and dismiss at the appellant's cost said appeal. This motion will be allowed
at the first session of the court thereafter. Appellee must pay Supreme Court costs incurred.
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A motion to dismiss an appeal for noncompliance with the requirements of the statute in perfecting an appeal must be made at
or before entering upon the trial of the appeal upon its merits, and
such motion will be allowed unless such compliance be shown in the
record, or a waiver thereof appear therein, or such compliance is
dispensed with by a writing signed by the appellee or his counsel,
to that effect; or unless the Supreme Court shall allow appropriate
amendments.
It is rather difficult to give an estimate of how long it takes to
perfect an appeal from the Superior Court to the Supreme Court.
The length of time required depends on two things: (1) primarily,
upon the length of time agreed upon by the attorneys for the
preparation of the statement of the case on appeal; and secondarily,
upon when the judgment appealed from was rendered in the Superior
Court with reference to the fact whether or not the Supreme Court
was in session at the time the judgment below was rendered. One
might hazard a guess that an appeal is generally heard in the Supreme
Court from within four to six months after trial and judgment in
the lower court. If this delay is added to the year or year and a
half the case has been delayed on account of congested dockets before reaching a trial in the Superior Court, the better part of two
years will have elapsed before a case has been disposed of-to the
relief of the litigants. Perhaps a large share of the blame for the
length of time consumed in taking up a case on appeal should be
placed on the members of the Bar of the State.
ARGUMENTS

Counsel for the appellant is entitled to open and conclude the
argument in the Supreme Court. The appellant is given ten minutes
for a statement of his case and thirty minutes for argument. The
appellee has only thirty minutes in which to present his side of the
case. If application is made to the court before the argument begins, the court may extend the time usually allotted to oral argument. However, the thirty minute limit is generally adhered to both
by the Court and by the Bar.
Any number of counsel may be heard on either side, but the
attorneys must, in toto, stay within the time limit, and each attorney
must discuss separate parts of the subject matter involved in the
exceptions. The court will, of its own motion, direct a reargument
before deciding any case, if in its judgment it is desirable.
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CERTIFICATION

DowN

After the court has decided a cause, the judge assigned to write
the opinion hands it, when written, to the clerk who causes five typewritten copies of it to be made at once and a copy sent in a sealed
envelope to each member of the court. This is done so that the
opinion may be carefully examined and the bearing of the authority
cited may be considered prior to the day when the opinion shall be
finally offered for adoption by the court and ordered to be filed.
The Clerk of the Supreme Court must, on the first Monday in
each month, transmit safely by hand or mail to the clerks of the
Superior Courts certificates of the decisions of the Supreme Court
which shall have been on file ten days. But the court in its discretion may order an opinion certified down at an earlier day. When
the Supreme Court adjourns, the clerk must immediately certify to
the Superior Courts all decisions not theretofore certified.
When the opinion of the Supreme Court in any cause which had
been appealed to that court has been certified to the Superior Court,
such cause stands on the docket in its regular order at the first term
after the receipt of the opinion, for judgnnt or for trial as the case
may be, except in criminal actions in which the judgment has been
affirmed.
JUDGMENT AND EXECUTION

In every case the Supreme Court may render such sentence,
judgment, and decree as on inspection of the whole record it shall
appear in law ought to be rendered thereon; and the court may at its
discretion make the writs of execution which it may issue returnable
88
either to the said court or to the Superior Court.
When an appeal is taken to the Supreme Court from any interlocutory judgment, the Supreme Court must not enter any judgment
reversing, affirming, or modifying the judgment, order, or decree
so appealed from, but must cause its opiniori to be certified to the
court below, with instructions to proceed upon such order, judgment,
or decree; or to reverse or modify the same according to said opinion. The court below must enter upon its records the opinion at
length and proceed in the cause according to the instructions.80
Executions issuing from the Supreme Court may be directed to
the proper officers of any county in the State. At the request of a
'N. C. Con. Stat. (1919), §1412.
U'N. C. Con. Stat. (1919), §1413.
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party in whose favor execution is to be issued, it may be made returnable to any specified day after the commencement of the term of
the Supreme Court next ensuing the teste of the execution. In the
absence of such request, the clerk must, within thirty days after the
certificate of opinion has been sent down, issue such execution to the
county from which the cause came, making it returnable on the first
day of the next ensuing term. The execution may, when the party
in whose favor judgment is rendered shall so direct, be made returnable to the term of the Superior Court of said county held next
after the date of its issue, and thereafter successive executions
will only be issued from the said Superior Court.
Executions for costs of the Supreme Court adjudged against the
losing party may be issued returnable to a subsequent day of the
same term of the Supreme Court or to some day of the next succeeding term.
FINDINGS OF FACT AND CONCLUSIONS OF LAW BY JUDGE

Let us consider briefly the situation, for the purposes of an appeal, in which the jury is waived by the consent of the parties and
the judge alone tries the case.
The statute40 provides that upon the trial of an issue of fact by
the court, its decision shall be given in writing and shall contain a
statement of the facts found and the conclusions of law separately.
Upon the trial of an issue of law, the decision shall be made in the
same manner, stating the conclusions of law. Such decision must
be filed with the clerk during the term of court at which the trial
takes place, and judgment upon it must be entered accordingly.
For the purposes of an appeal, either party may except to a
decision on a matter of law arising upon a trial by the court within
ten days after judgment, in the same manner and with the same effect
as upon a trial by jury. Where the decision does not authorize a
final judgment but directs further proceedings before a referee or
otherwise, either party may except thereto, and make a case or exception as provided in case of an appeal.
Either party desiring a review upon the evidence appearing on
the trial of the questions of law may, at any time within ten days
after the judgment or within such time as is prescribed by the rules
of the court, make a case or exceptions in like manner as upon a
N. C. Con. Stat. (1919), §569.
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trial by jury, except that the judge in settling the case must briefly
specify the facts found by him and his conclusions of law. 41
Where a jury is waived and the judge tries the facts, errors
committed by him in the reception or rejection of evidence are reviewable.4 2 However, the findings of fact by the judge are not
subject to exceptions; they are as conclusive as when found by a
jury if there is any evidence. 43

THE WRIT OF CERTIORARI AS A MEANS OF OR SUBSTITUTE
FOR AN APPEAL

The writ of certiorariis an extraordinary remedial writ issuing,
in the sound discretion of the Supreme Court, from the Supreme
Court to the Superior Court and commanding the lower court to
certify up some part of the record or case on appeal of the benefit
of which the appellant has been deprived through no fault or neglect
of his own or of his agent but by some error of the court or its
officers, and without which the appellant would be deprived of the
power to complete his appeal. 44 For instance, the clerk of the court
below may lose or misplace the record proper or necessary parts
thereof so that the appellant may not be able to assemble his transcript in time to get it docketed at the proper term of the Supreme
Court; or the trial judge may fail to settle in time a disputed statement of the case on appeal. In such cases the appellant may petition
the Supreme Court for the write of certiorarito aid him in perfecting
his appeal.
Certiorari is also the remedy by which matters adjudged, decreed, or ordered by inferior tribunals may be brought up for review
in situations where no appeal has been provided. As, for instance,
there being no appeal provided where a judgment in a criminal action
has been suspended by the trial court with the defendant's consent,
and sentence has been subsequently imposed, the defendant may
have the case reviewed by the Supreme Court by means of the
45
certiorari.
"N. C. Con. Stat. (1919), §570.
Puffer v. Baker, 104 N. C. 148, 10 S. E. 254 (1889).
" Matthews v. Fry, 143 N. C. 384, 55 S.E. 787 (1906) ; Parker v. McPhail,
112 N. C.502, 16 S. E. 848 (1892).
"Ice Manufacturing Co. v. R. R., 125 N. C. 17, 34 S. E. 100 (1899);
Johnson v. Andrews, 132 N. C., 376, p. 380, 43 S. E. 926 (1903).
" State v. Tripp, 168 N. C. 150, 83 S.E. 630 (1914).
4
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When Writ Applied For
Generally, the writ of certiorari,as a substitute for an appeal,
must be applied for at the term of the Supreme Court to which the
appeal ought to have been taken; or if no appeal lay, then before or
to the term of the Supreme Court next after the judgment complained of was entered in the Superior Court. If the writ be applied for after that term, sufficient cause for the delay must be
How Applied For
shown.
Certiorariis granted only upon petition specifying the grounds
of application therefor, except when a diminution of the record is
suggested and it appears upon the face of the record that it is manifestly defective, in which case the writ of certiorarimay be allowed
upon !notion in writing. No such petition or motion in the application will be heard unless the petitioner shall have given the adverse
party ten days notice, in writing, of the same; but the court may,
for just cause shown, shorten the time of such notice.
In all cases except when the certiorariis applied for by motion
in writing, the adverse party may answer the petition. The petition
and answer must be verified, and the application will be heard upon
the petition, answer, affidavit, and such other evidence as may be
The Transcript or Record Filed
pertinent.
It seems that, as a basis of an application for certiorari,the appellant must take to the Supreme Court and file therein all of the
Transcript or Record on Appeal, or so much of it as is available.
And if through no fault of his own a part of the record proper is
missing, he must show this by affidavit, and by his petition request
that the Supreme Court issue to the lower court the writ of certiorari
to the end that the record may be completed. 46 If he fails to use
diligence in these respects, his petition will be dismissed and his
appeal forfeited.
Just as in a regular appeal, the transcript or record in an application for certiorarimust contain and set forth the proceedings in
the action in the order in which they occurred below, and the several processes or orders; and they must be arranged to follow each
other in order as nearly as possible. It is the duty of the appellant
or petitioner to see that the transcript is properly assembled, printed,
and docketed.
"Murphy v. Electric Co., 174 N. C. 782, 93 S. E. 456 (1917) ; Burrell v.

Hughes, 120 N. C. 277, 26 S. E. 782 (1897).

